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(4) Systems and related facilities for
generation, transmission, and distribu-
tion of electric energy, except that the
applicant, in addition to obtaining a
Forest Service special use authoriza-
tion, shall also comply with all appli-
cable requirements of the Federal En-
ergy Regulatory Commission under the
Federal Power Act of 1935, as amended,
49 Stat. 838 (16 U.S.C. 791a, et seq.);

(5) Systems for transmission or re-
ception of radio, television, telephone,
telegraph, and other electronic signals
and other means of communication;

(6) Roads, trails, highways, railroads,
canals, tunnels, tramways, airways,
livestock driveways, or other means of
transportation except where such fa-
cilities are constructed and maintained
in connection with commercial recre-
ation facilities;

(7) Such other necessary transpor-
tation or other systems or facilities
which are in the public interest and
which require rights-of-way over, upon,
under, or through National Forest Sys-
tem lands; and

(8) Any Federal department or agen-
cy for pipeline purposes for the trans-
portation of oil, natural gas, synthetic
liquid or gaseous fuels, or any product
produced therefrom;

(m) Permits under the Archae-
ological Resources Protection Act of
1979, 93 Stat. 721 (16 U.S.C. 470aa).

(n) Operation of nordic and alpine ski
areas and facilities for up to 40 years
and encompassing such acreage as the
Forest Officer determines sufficient
and appropriate as authorized by the
National Forest Ski Area Permit Act
of 1986 (16 U.S.C. 497b).

[45 FR 38327, June 6, 1980; 45 FR 43167, June
26, 1980, as amended at 49 FR 25449, June 21,
1984; 53 FR 16550, May 10, 1988; 54 FR 22594,
May 25, 1989]

§ 251.54 Proposal and application re-
quirements and procedures.

(a) Early notice. When an individual
or entity proposes to occupy and use
National Forest System lands, the pro-
ponent is required to contact the For-
est Service office(s) responsible for the
management of the affected land as
early as possible in advance of the pro-
posed use.

(b) Filing proposals. Proposals for spe-
cial uses must be filed in writing with

or presented orally to the District
Ranger or Forest Supervisor having ju-
risdiction over the affected land (§ 200.2
of this chapter), except as follows:

(1) Proposals for projects on lands
under the jurisdiction of two or more
administrative units of the Forest
Service may be filed at the most con-
venient Forest Service office having ju-
risdiction over part of the project, and
the proponent will be notified where to
direct subsequent communications;

(2) Proposals for cost-share and other
road easements to be issued under
§ 251.53(j) must be filed in accordance
with regulations in § 212.10(c) and (d) of
this chapter; and

(3) Proposals for oil and gas pipeline
rights-of-way crossing Federal lands
under the jurisdiction of two or more
Federal agencies must be filed with the
State Office, Bureau of Land Manage-
ment, pursuant to regulations at 43
CFR part 2882.

(c) Rights of proponents. A proposal to
obtain a special use authorization does
not grant any right or privilege to use
National Forest System lands. Rights
or privileges to occupy and use Na-
tional Forest System lands under this
subpart are conveyed only through
issuance of a special use authorization.

(d) Proposal content—(1) Proponent
identification. Any proponent for a spe-
cial use authorization must provide the
proponent’s name and mailing address,
and, if the proponent is not an indi-
vidual, the name and address of the
proponent’s agent who is authorized to
receive notice of actions pertaining to
the proposal.

(2) Required information—(i) Non-
commercial group uses. Paragraphs (d)(3)
through (d)(5) of this section do not
apply to proposals for noncommercial
group uses. A proponent for non-
commercial group uses shall provide
the following:

(A) A description of the proposed ac-
tivity;

(B) The location and a description of
the National Forest System lands and
facilities the proponent would like to
use;

(C) The estimated number of partici-
pants and spectators;

(D) The starting and ending time and
date of the proposed activity; and
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(E) The name of the person or per-
sons 21 years of age or older who will
sign a special use authorization on be-
half of the proponent.

(ii) All other special uses. At a min-
imum, proposals for special uses other
than noncommercial group uses must
include the information contained in
paragraphs (d)(3) through (d)(5) of this
section. In addition, if requested by an
authorized officer, a proponent in one
of the following categories must fur-
nish the information specified for that
category:

(A) If the proponent is a State or
local government agency: a copy of the
authorization under which the proposal
is made;

(B) If the proponent is a public cor-
poration: the statute or other author-
ity under which it was organized;

(C) If the proponent is a Federal Gov-
ernment agency: the title of the agency
official delegated the authority to file
the proposal;

(D) If the proponent is a private cor-
poration:

(1) Evidence of incorporation and its
current good standing;

(2) If reasonably obtainable by the
proponent, the name and address of
each shareholder owning three percent
or more of the shares, together with
the number and percentage of any class
of voting shares of the entity which
such shareholder is authorized to vote;

(3) The name and address of each af-
filiate of the entity;

(4) In the case of an affiliate which is
controlled by the entity, the number of
shares and the percentage of any class
of voting stock of the affiliate that the
entity owns either directly or indi-
rectly; or

(5) In the case of an affiliate which
controls that entity, the number of
shares and the percentage of any class
of voting stock of that entity owned,
either directly or indirectly by the af-
filiate; or

(E) If the proponent is a partnership,
association, or other unincorporated
entity: a certified copy of the partner-
ship agreement or other similar docu-
ment, if any, creating the entity, or a
certificate of good standing under the
laws of the State.

(3) Technical and financial capability.
The proponent is required to provide

sufficient evidence to satisfy the au-
thorized officer that the proponent has,
or prior to commencement of construc-
tion will have, the technical and finan-
cial capability to construct, operate,
maintain, and terminate the project
for which an authorization is re-
quested, and the proponent is other-
wise acceptable.

(4) Project description. Except for re-
quests for planning permits for a major
development, a proponent must provide
a project description, including maps
and appropriate resource information,
in sufficient detail to enable the au-
thorized officer to determine the feasi-
bility of a proposed project or activity,
any benefits to be provided to the pub-
lic, the safety of the proposal, the
lands to be occupied or used, the terms
and conditions to be included, and the
proposal’s compliance with applicable
laws, regulations, and orders.

(5) Additional information. The author-
ized officer may require any other in-
formation and data necessary to deter-
mine feasibility of a project or activity
proposed; compliance with applicable
laws, regulations, and orders; compli-
ance with requirements for associated
clearances, certificates, permits, or li-
censes; and suitable terms and condi-
tions to be included in the authoriza-
tion. The authorized officer shall make
requests for any additional information
in writing.

(e) Pre-application actions. (1) Initial
screening. Upon receipt of a request for
any proposed use other than for non-
commercial group use, the authorized
officer shall screen the proposal to en-
sure that the use meets the following
minimum requirements applicable to
all special uses:

(i) The proposed use is consistent
with the laws, regulations, orders, and
policies establishing or governing Na-
tional Forest System lands, with other
applicable Federal law, and with appli-
cable State and local health and sani-
tation laws.

(ii) The proposed use is consistent or
can be made consistent with standards
and guidelines in the applicable forest
land and resource management plan
prepared under the National Forest
Management Act and 36 CFR part 219.
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(iii) The proposed use will not pose a
serious or substantial risk to public
health or safety.

(iv) The proposed use will not create
an exclusive or perpetual right of use
or occupancy.

(v) The proposed use will not unrea-
sonably conflict or interfere with ad-
ministrative use by the Forest Service,
other scheduled or authorized existing
uses of the National Forest System, or
use of adjacent non-National Forest
System lands.

(vi) The proponent does not have any
delinquent debt owed to the Forest
Service under terms and conditions of
a prior or existing authorization, un-
less such debt results from a decision
on an administrative appeal or from a
fee review and the proponent is current
with the payment schedule.

(vii) The proposed use does not in-
volve gambling or providing of sexually
oriented commercial services, even if
permitted under State law.

(viii) The proposed use does not in-
volve military or paramilitary training
or exercises by private organizations or
individuals, unless such training or ex-
ercises are federally funded.

(ix) The proposed use does not in-
volve disposal of solid waste or disposal
of radioactive or other hazardous sub-
stances.

(2) Results of initial screening. Any
proposed use other than a noncommer-
cial group use that does not meet all of
the minimum requirements of para-
graphs (e)(1)(i)-(ix) of this section shall
not receive further evaluation and
processing. In such event, the author-
ized officer shall advise the proponent
that the use does not meet the min-
imum requirements. If the proposal
was submitted orally, the authorized
officer may respond orally. If the pro-
posal was made in writing, the author-
ized officer shall notify the proponent
in writing that the proposed use does
not meet the minimum requirements
and shall simultaneously return the re-
quest.

(3) Guidance and information to pro-
ponents. For proposals for noncommer-
cial group use as well as for those pro-
posals that meet the minimum require-
ments of paragraphs (e)(1)(i)-(ix), the
authorized officer, to the extent prac-
ticable, shall provide the proponent

guidance and information on the fol-
lowing:

(i) Possible land use conflicts as iden-
tified by review of forest land and re-
source management plans, landowner-
ship records, and other readily avail-
able sources;

(ii) Proposal and application proce-
dures and probable time requirements;

(iii) Proponent qualifications;
(iv) Applicable fees, charges, bonding,

and/or security requirements;
(v) Necessary associated clearances,

permits, and licenses;
(vi) Environmental and management

considerations;
(vii) Special conditions; and
(viii) identification of on-the-ground

investigations which will require tem-
porary use permits.

(4) Confidentiality. If requested by the
proponent, the authorized officer, or
other Forest Service official, to the ex-
tent reasonable and authorized by law,
shall hold confidential any project and
program information revealed during
pre-application contacts.

(5) Second-level screening of proposed
uses. A proposal which passes the ini-
tial screening set forth in paragraph
(e)(1) and for which the proponent has
submitted information as required in
paragraph (d)(2)(ii) of this section, pro-
ceeds to second-level screening and
consideration. In order to complete
this screening and consideration, the
authorized officer may request such ad-
ditional information as necessary to
obtain a full description of the pro-
posed use and its effects. An authorized
officer shall reject any proposal, in-
cluding a proposal for commercial
group uses, if, upon further consider-
ation, the officer determines that:

(i) The proposed use would be incon-
sistent or incompatible with the pur-
poses for which the lands are managed,
or with other uses; or

(ii) The proposed use would not be in
the public interest; or

(iii) The proponent is not qualified;
or

(iv) The proponent does not or cannot
demonstrate technical or economic fea-
sibility of the proposed use or the fi-
nancial or technical capability to un-
dertake the use and to fully comply
with the terms and conditions of the
authorization; or
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(v) There is no person or entity au-
thorized to sign a special use author-
ization and/or there is no person or en-
tity willing to accept responsibility for
adherence to the terms and conditions
of the authorization.

(6) NEPA compliance for second-level
screening process. A request for a special
use authorization that does not meet
the criteria established in paragraphs
(e)(5)(i) through (e)(5)(v) of this section
does not constitute an agency proposal
as defined in 40 CFR 1508.23 and, there-
fore, does not require environmental
analysis and documentation.

(f) Special requirements for certain pro-
posals. (1) Oil and gas pipeline rights-of-
way. These proposals must include the
citizenship of the proponent(s) and dis-
close the identity of its participants as
follows:

(i) Citizens of another country, the
laws, customs, or regulations of which
deny similar or like privileges to citi-
zens or corporations of the United
States, shall not own an appreciable in-
terest in any oil and gas pipeline right-
of-way or associated permit; and

(ii) The authorized officer shall no-
tify the House Committee on Resources
and the Senate Committee on Energy
and Natural Resources promptly upon
receipt of a proposal for a right-of-way
for a pipeline twenty-four (24) inches or
more in diameter, and no right-of-way
for such a pipeline shall be granted
until sixty (60) days (not counting days
on which the House of Representatives
or the Senate has adjourned for more
than three (3) days) after a notice of in-
tention to grant the right-of-way, to-
gether with the authorized officer’s de-
tailed findings as to terms and condi-
tions the officer proposes to impose,
has been submitted to such commit-
tees, unless each committee by resolu-
tion waives the waiting period.

(2) Electric power transmission lines 66
KV or over. Any proposal for authority
to construct and maintain a facility for
the generation of electric power and
energy or for the transmission or dis-
tribution of electric power and energy
of 66 kilovolts or higher under this sec-
tion must be referred to the Secretary
of Energy for consultation.

(3) Major development. Proponents of a
major development may submit a re-
quest for a planning permit of up to 10

years in duration. Requests for a plan-
ning permit must include the informa-
tion contained in paragraphs (d)(1)
through (d)(3) of this section. Upon
completion of a master development
plan developed under a planning per-
mit, proponents may then submit a re-
quest for a long-term authorization to
construct and operate the develop-
ment. At a minimum, a request for a
long-term permit for a major develop-
ment must include the information
contained in paragraphs (d)(1) and
(d)(2)(ii) through (d)(5) of this section.
Issuance of a planning permit does not
prejudice approval or denial of a subse-
quent request for a special use permit
for the development.

(g) Application processing and response.
(1) Acceptance of applications. Except for
proposals for noncommercial group
uses, if a request does not meet the cri-
teria of both screening processes or is
subsequently denied, the proponent
must be notified with a written expla-
nation of the rejection or denial and
any written proposal returned to the
proponent. If a request for a proposed
use meets the criteria of both the ini-
tial and second-level screening proc-
esses as described in paragraph (e) of
this section, the authorized officer
shall notify the proponent that the
agency is prepared to accept a written
formal application for a special use au-
thorization and shall, as appropriate or
necessary, provide the proponent guid-
ance and information of the type de-
scribed in paragraphs (e)(3)(i) through
(e)(3)(viii) of this section.

(2) Processing applications. (i) Upon ac-
ceptance of an application for a special
use authorization other than a plan-
ning permit, the authorized officer
shall evaluate the proposed use for the
requested site, including effects on the
environment. The authorized officer
may request such additional informa-
tion as necessary to obtain a full de-
scription of the proposed use and its ef-
fects.

(ii) Federal, State, and local govern-
ment agencies and the public shall re-
ceive adequate notice and an oppor-
tunity to comment upon a special use
proposal accepted as a formal applica-
tion in accordance with Forest Service
NEPA procedures.
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(iii) The authorized officer shall give
due deference to the findings of an-
other agency such as a Public Utility
Commission, the Federal Regulatory
Energy Commission, or the Interstate
Commerce Commission in lieu of an-
other detailed finding. If this informa-
tion is already on file with the Forest
Service, it need not be refiled, if ref-
erence is made to the previous filing
date, place, and case number.

(iv) Applications for noncommercial
group uses must be received at least 72
hours in advance of the proposed activ-
ity. Applications for noncommercial
group uses shall be processed in order
of receipt, and the use of a particular
area shall be allocated in order of re-
ceipt of fully executed applications,
subject to any relevant limitations set
forth in this section.

(v) For applications for planning per-
mits, including those issued for a
major development as described in
paragraph (f)(3) of this section, the au-
thorized officer shall assess only the
applicant’s financial and technical
qualifications and determine compli-
ance with other applicable laws, regu-
lations, and orders. Planning permits
may be categorically excluded from
documentation in an environmental as-
sessment or environmental impact
statement pursuant to Forest Service
Handbook 1909.15 (36 CFR 200.4).

(3) Response to applications for non-
commercial group uses. (i) All applica-
tions for noncommercial group uses
shall be deemed granted and an author-
ization shall be issued for those uses
pursuant to the determination as set
forth below, unless applications are de-
nied within 48 hours of receipt. Where
an application for a noncommercial
group use has been granted or is
deemed to have been granted and an
authorization has been issued under
this paragraph, an authorized officer
may revoke that authorization only as
provided under § 251.60(a)(1)(i).

(ii) An authorized officer shall grant
an application for a special use author-
ization for a noncommercial group use
upon a determination that:

(A) Authorization of the proposed ac-
tivity is not prohibited by the rules at
36 CFR part 261, subpart B, or by Fed-
eral, State, or local law unrelated to
the content of expressive activity;

(B) Authorization of the proposed ac-
tivity is consistent or can be made con-
sistent with the standards and guide-
lines in the applicable forest land and
resource management plan required
under the National Forest Management
Act and 36 CFR part 219;

(C) The proposed activity does not
materially impact the characteristics
or functions of the environmentally
sensitive resources or lands identified
in Forest Service Handbook 1909.15,
chapter 30;

(D) The proposed activity will not
delay, halt, or prevent administrative
use of an area by the Forest Service or
other scheduled or existing uses or ac-
tivities on National Forest System
lands, including but not limited to uses
and activities authorized under parts
222, 223, 228, and 251 of this chapter;

(E) The proposed activity does not
violate State and local public health
laws and regulations as applied to the
proposed site. Issues addressed by
State and local public health laws and
regulations as applied to the proposed
site include but are not limited to:

(1) The sufficiency of sanitation fa-
cilities;

(2) The sufficiency of waste-disposal
facilities;

(3) The availability of sufficient pota-
ble drinking water;

(4) The risk of disease from the phys-
ical characteristics of the proposed site
or natural conditions associated with
the proposed site; and

(5) The risk of contamination of the
water supply;

(F) The proposed activity will not
pose a substantial danger to public
safety. Considerations of public safety
must not include concerns about pos-
sible reaction to the users’ identity or
beliefs from non-members of the group
that is seeking an authorization and
shall be limited to the following:

(1) The potential for physical injury
to other forest users from the proposed
activity;

(2) The potential for physical injury
to users from the physical characteris-
tics of the proposed site or natural con-
ditions associated with the proposed
site;

(3) The potential for physical injury
to users from scheduled or existing
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uses or activities on National Forest
System lands; and

(4) The adequacy of ingress and
egress in case of an emergency;

(G) The proposed activity does not
involve military or paramilitary train-
ing or exercises by private organiza-
tions or individuals, unless such train-
ing or exercises are federally funded;
and

(H) A person or persons 21 years of
age or older have been designated to
sign and do sign a special use author-
ization on behalf of the applicant.

(iii) If an authorized officer denies an
application because it does not meet
the criteria in paragraphs (g)(3)(ii)(A)
through (g)(3)(ii)(H) of this section, the
authorized officer shall notify the ap-
plicant in writing of the reasons for the
denial. If an alternative time, place, or
manner will allow the applicant to
meet the eight evaluation criteria, an
authorized officer shall offer that al-
ternative. If an application is denied
solely under paragraph (g)(3)(ii)(C) of
this section and all alternatives sug-
gested are unacceptable to the appli-
cant, the authorized officer shall offer
to have completed the requisite envi-
ronmental and other analyses for the
requested site. A decision to grant or
deny the application for which an envi-
ronmental assessment or an environ-
mental impact statement is prepared is
subject to the notice and appeal proce-
dures at 36 CFR part 215 and shall be
made within 48 hours after the decision
becomes final under that appeal proc-
ess. A denial of an application under
paragraphs (g)(3)(ii)(A) through
(g)(3)(ii)(H) of this section constitutes
final agency action and is immediately
subject to judicial review.

(4) Response to all other applications.
Based on evaluation of the information
provided by the applicant and other
relevant information such as environ-
mental findings, the authorized officer
shall decide whether to approve the
proposed use, approve the proposed use
with modifications, or deny the pro-
posed use. A group of applications for
similar uses having minor environ-
mental impacts may be evaluated with
one analysis and approved in one deci-
sion.

(5) Authorization of a special use. Upon
a decision to approve a special use or a

group of similar special uses, the au-
thorized officer may issue one or more
special use authorizations as defined in
§ 251.51 of this subpart.

[63 FR 65964, Nov. 30, 1998]

§ 251.55 Nature of interest.

(a) A holder is authorized only to oc-
cupy such land and structures and con-
duct such activities as is specified in
the special use authorization. The
holder may sublet the use and occu-
pancy of the premises and improve-
ments authorized only with the prior
written approval of the authorized offi-
cer, but the holder shall continue to be
responsible for compliance with all
conditions of the special use authoriza-
tion.

(b) All rights not expressly granted
are retained by the United States, in-
cluding but not limited to (1) con-
tinuing rights of access to all National
Forest System land (including the sub-
surface and air space); (2) a continuing
right of physical entry to any part of
the authorized facilities for inspection,
monitoring, or for any other purposes
or reason consistent with any right or
obligation of the United States under
any law or regulation; and (3) the right
to require common use of the land or
to authorize the use by others in any
way not inconsistent with a holder’s
existing rights and privileges after con-
sultation with all parties and agencies
involved. When costs can be feasibly al-
located and have not been amortized, a
new holder may be required to com-
pensate existing holders for an equi-
table proportion of the original costs
or other expense associated with the
common use.

(c) Special use authorizations are
subject to all outstanding valid rights.

(d) Each special use authorization
will specify the lands to be used or oc-
cupied which shall be limited to that
which the authorized officer deter-
mines: (1) Will be occupied by the fa-
cilities authorized; (2) to be necessary
for the construction, operation, main-
tenance, and full utilization of the au-
thorized facilities or the conduct of au-
thorized activities; and, (3) to be nec-
essary to protect the public health and
safety and the environment.
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